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Claud Livingston, 
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Amanda J. Bishop, 
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BRIEF OF THE APPELLANT 

1 

STATEMENT OF THE CASE 

This is an appeal from a decree (Record p. j-l) 
rendered on June 28, 1935, by the Supreme Court of 
the District of Columbia granting the oral motion of 
the appellees and dismissing the bill of complaint ^R. 
2) filed by the appellant to remove a cloud upon bis 
title to certain property in the District of Columbia, 
the cloud being in the form of a restrictive covenant. 
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II 

QUESTION PRESENTED 

The sole question presented is whether a restrictive 
covenant can be enforced where its enforcement would 
result in great 1 hardship upon certain property owners 
without benefiting those desiring enforcement, or 
where there has been such a change in the character 
of the neighborhood of the premises as to defeat the 
object and purpose of the covenant, or where there 
has been a waiver or abandonment of the restriction. 

III 

THE FACTS 

During the years 1901 to 1905 the real estate firm 
of Middaugh & Shannon erected a group of eight 
houses in the vicinitv of First and S Streets, N. W. 

V 7 

Six of the houses are located in a solid row on the 
east side of First Street and are odd-numbered 1737 
to 1747, inclusive, the last to the north being on the 
southeast corner of First and S Streets, N. W. The 
other tvro houses are located immediatelv around the 
corner on the south side of S Street and are num¬ 
bered 82 and 80. These houses were conveyed to in¬ 
dividual grantees, and in all of the deeds there ap¬ 
peared covenants to the following effect (R. 5): 

“Subject also to the covenant that said lot 
shall never be rented, leased, sold, transferred or 
conveyed unto any negro or colored person under 
a penalty of two thousand dollars ($2000), which 
shall be a lien against said lot. ’ ’ 

The location of these properties and also the present 
character of the neighborhood are shown on the plat 
which appears on the opposite page. 
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At the time the subdivision was created by Aljid- 
daugh & Shannon, the said houses erected therein, 
and the covenant imposed, there were no colored per¬ 
sons living in the vicinity, the entire neighborhood 
being strictly a white residential section. (R. 5.) 

The property in question was all that Middaugli & 
Shannon owned and developed in that vicinity. (R. j5.) 

In recent years First Street, N. W., has become 
practically all colored on both sides thereof from 
Florida Avenue north to Rhode Island Avenue except 
for the six houses aforesaid and three or four otner 
houses which are without restrictive covenants but are 
still occupied by white persons. For many blocks to 
the west and northwest lies the colored district kno^vn 
as LeDroit Park. (R. 5.) 

In February, 1931, Hilda C. Lanauze, a person! of 
negro blood, became a joint tenant and occupant of 
1737 First Street, N. W., being the southernmost hoiise 
in the said group of six. In June, 1931, Charges 
Murgia, appellee herein, filed a bill in the Supreilne 
Court of the District of Columbia alleging a violation 
of the said covenant and seeking to remove Hilda C. 
Lanauze from the premises. The court refused !to 
grant a preliminary injunction, and in January, 19^4, 
Murgia dismissed, with prejudice, his bill of co 
plaint. (R. 6.) 

In May, 1934, appellant filed his bill to remove tjie 
said covenant as a cloud* upon his title, and averred 
(Par. 14, R. 6) that the restriction immeasurably in¬ 
jured him and the other owners of the First Street 
properties in the said group because it makes impos¬ 
sible “the reasonable rental, sale, and mortgaging 
thereof.” He sued not only on his own behalf bfit 


V. 


*For a restrictive covenant as a cloud upon title see McArthur 
Hood Rubber Co., 221 Mass. 372, 109 N. E. 162; Nashua Hospital 4$ 
sociation v. Gage, 85 N. H. 335; also D. C. Code, Title 25, Sec. 147J 
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also on behalf of fifteen other persons, each of whom 

i 

has an interest in one or more of the six First Street 
properties. (R. 3.) 

There were named as defendants all parties inter¬ 
ested in the two houses located around the corner on 
S Street. Four of the defendants, namely, Claud Liv¬ 
ingston, Wilmot W. Trew, Sibley Memorial Hospital, 
and Amanda J. Bishop, being parties interested in 82 
S Street, occupied by Charles and Minnie Murgia, 
filed an answer admitting the allegations of the Bill. 
(R. 11.) 

The amended answer filed by Carrie M. Garland 
and Randolph M. Garland contained in the opening 
paragraph thereof the statement that they reserved 
the right to move for a dismissal of the bill. (R. 11.) 
The answer filed bv Charles and Minnie Murgia con- 
tained no such reservation. (R. 8.) 

At the trial of the cause the attornevs for Carrie 
M. Garland and Randolph M. Garland, pursuant to 
the reservation contained in their answer, moved for 
a dismissal of the bill on the ground that it failed to 
state a cause of action for equitable relief. The Court 
granted their motion. (R. 14.) This appeal was 
thereupon taken. 

IV 

SPECIFICATION OF ERRORS 

1. The Supreme Court erred in sustaining appel¬ 
lees’ motions to dismiss appellant’s bill to remove the 
cloud upon his title. 

2. The Supreme Court erred in not denying the ap¬ 
pellees’ motions to dismiss appellant’s bill of com¬ 
plaint for that (a) the bill of complaint states a cause 


r 


of action, and (b) the appellant is without any renqedy 
whatsoever at law. 

V | 

ARGUMENT 

Point 1. If appellant be not granted relief be will 
suffer great hardship and the appellees will receive 
no benefit. 

It is hardly necessary to call attention to the Veil 
established rule of law that a motion to dismiss! ad¬ 


mits all of the properly pleaded facts alleged in | the 
bill. West v. Lyders, 59 App. D. C. 122, 124, 36f F. 
(2d) 108, 110. 

The appellant alleges in paragraph 14 of his bill 
that “the perpetuation of the covenants cannot pos¬ 
sibly benefit the defendants” and that, on the con¬ 
trary, they “immeasurably injure the plaintiff and the 
other owners of the First Street properties in the 
said group for the reason that they make impossible 
the reasonable rental, sale, and mortgaging there¬ 
of.” (R. 6.) Paragraph 16 of the bill contains the 
further allegations that the enforcement of the cove¬ 
nants “can no longer protect or benefit the defend¬ 
ants [appellees] or any property belonging to thebi” 


and that “the occupancy of the said First Stfeet 
houses by colored persons would not injure the de¬ 
fendants [appellees] or any one of them or adversely 
affect the value of their property.” (R. 6-7.) Ui^der 
such circumstances this Court has stated that equity 
will not enforce the restriction. 

On several occasions there have been before |his 
Court cases involving restrictive covenants, but appar¬ 
ently in only one of these was there involved a ques¬ 
tion as to whether or not the change of the character 
of the neighborhood was such as to render inequitable 
the enforcement of the restriction. This was in [the 


/?/ ^c 

V; ^/T ^ l/£ c 
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case of Castleman v. Avignone, 56 App. D. C. 253, 
258, 12 F. (2d) 326, 331, which was an action brought 
to restrain a violation of an agreement limiting a 
building line.: This Court said that it was not im¬ 
portant that the neighborhood had become commer¬ 
cial rather than residential, because a building line 
may be as essential when buildings are used for pur¬ 
poses of business as when they are occupied as dwell¬ 
ings. Relief was therefore granted but, in its opin¬ 
ion, this Court took occasion to approve the Illinois 
rule regarding the enforcement of equitable restric¬ 
tions where there is a change in the character of the 
neighborhood, and stated: 

“The rule in such cases is well stated in 
Ewertsen v. Gerstenberg (186 Ill. 344, 57, N. E. 
1051), supra, as follows: ‘Equity will not, as a 
rule, enforce a restriction, where, by the acts of 
the grantor who imposed it or of those who de¬ 
rived title under him, the property, and that in 
the vicinage, has so changed in its character and 
environment and in the uses to which it may be 
put as to make it unfit or unprofitable for use if 
the restriction be enforced, or where to grant the 
relief would he a great hardship on the owner 
and of no benefit to the complainant, or where the 
complainant has waived or abandoned the re¬ 
striction, or, in short, it may be said that where, 
from all of the evidence, it appears that it would 
be against equity to enforce the restriction by in¬ 
junction, relief will be denied, and the party seek¬ 
ing its enforcement will be left to whatever rem¬ 
edy he may have at law / To a like effect are the 
following cases: Roth v. Jung, 79 N.Y. S. 822, 79 
App. Div. 1; Page v. Murray, 19 A. 11, 46 N. J. 
Eq. 325; Roper v. Williams, 1 Turn. & R. 18; 
Duke of Bedford v. Trustees, 2 Mylne & K. 552; 
Sayers v. Collyer, 24 Ch. Div. 180; Scharer v. 
Pantler, 105 S. W. 668, 127 Mo. App. 433; Trus¬ 
tees of Columbia College v. Lynch [70 N.Y. 440], 
supra.” (Emphasis supplied.) 


7 


The Court of Appeals of New York announced a 
similar rule in the often-quoted case of Trustees \ of 
Columbia College v. Thacker, 87 N. Y. 311, wherein 
the court said that there was a clear breach of the 
restrictive covenant but that— | 

i 

“. . . though the contract was just and f'iir 
when made, the interference of the Court shohld 
be denied if subsequent events have made per¬ 
formance by the defendant so onerous that its 
enforcement would impose great hardship uppn 
him and cause little or no benefit to the plaintiff.” 

See also Mathews Real Estate Company v. National 
Printing & Engraving Company (1932), 48 S. W. (2d) 
911, 915, wherein the Supreme Court of Missouri used 
almost identical language; Forstmann, et al. v. Joray 
Holding Company, Inc., et al. (1926), 244 N. Y. $2, 
154 N. E. 652; Hurd, et al. v. Albert, et al. (1931), 214 
Cal. 15, 3 Pac. (2d) 545. In the latter case the Su¬ 
preme Court of California cited with approval its ex¬ 
cision in Downs v. Kroeger, 200 Cal. 743, 254 Pdc. 
1101, wherein it held that— 

I 

“. . . changes outside the tract, coupled with 
substantial evidence that to enforce the covenant 
would cause irreparable injury to defendant, 
without materially benefiting the plaintiff, wefe 
sufficient to sustain a judgment denying injun'p- 
tive relief. ’ ’ I 

In the case at bar the necessary allegations of fait 
were made which, if proved, would clearly entitle tlje 
appellant to relief under the rule recognized by this 
Court as well as by the many other authorities abo\je 
cited. However, the lower court refused to hear the 
case on the merits on the theory, presumably, thdt 
even if the facts were as alleged the relief requested 
would be denied. 
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Point 2. Appellant is entitled to relief because there 
has been such a change in the character of the 
neighborhood as to defeat the object and purpose of 
the covenant. 

The appellant alleges in paragraph 10 of his bill 
that at the time the covenant was imposed upon the 
group of houses in question there were no colored per¬ 
sons living in the vicinity but that ‘‘the entire neigh¬ 
borhood was strictly a white residential section” and 
that “the purpose of the said covenant was to main¬ 
tain the white character of the neighborhood.” (R. 5.) 
Paragraph 12 of the bill contains the allegation that 
the entire neighborhood immediately to the north, 
south and west of the six First Street houses in the 
group of eight here involved has become a colored 
residential section (R. 5)*, and paragraph 17 states 
that “the First Street properties can no longer rea¬ 
sonably be used for the purpose for which they were 
originally intended” (R. 7). 

In Roth v. Jung, 79 N. Y. Supp. 822, cited by this 
Court in Castleman v. Avignone, supra, the New York 
court refused to enforce a covenant restricting build¬ 
ings to dwelling houses and, in the course of its opin¬ 
ion, stated: 

“. . . And the specific question, it appears, is, 
. . . whether ‘there has been such an entire 
change in the character of the neighborhood of 
the premises as to defeat the object and purpose 
of the agreement’.” 

Similarly, in Page v. Murray, 46 N. J. Eq. 325, 331, 
also cited by this Court, wherein the enforcement of a 
building covenant was denied, the court stated: 

“. . . 'I think that these circumstances present 
a case which, in principle, is not unlike the case 


*See plat, ante. 


9 


i 


of Trustees of Columbia College v. Thacker, 87 
N. Y. 311, where the Court of Appeals of New 
York held that equity will refuse to enforce a 
covenant not to devote certain property to busi¬ 
ness purposes where there had been such a 
change in the character of the neighborhood by 
the building of an elevated railroad and the j in¬ 
crease of business houses as to defeat the object 
and purpose of the agreement, and render it! in¬ 
equitable to deprive such owner of the privilege 
of using his property as its surroundings j re¬ 
quired.” 


The leading case on restrictive covenants in Massa¬ 
chusetts is Jackson v. Stevenson, 156 Mass. 496, 902, 
31 N. E. 691, 693. The court refused enforcement 1 of 
residential restrictions, stating: 

“. . . It is evident that the purpose of the re¬ 
strictions as a whole was to make the locality a 
suitable one for residences; and that, owing to 
the general growth of the city, and the present 
use of the whole neighborhood for business, tjhis 
purpose can no longer be accomplished. If jail 
the restrictions imposed in the deeds should be 
rigidly enforced, it would not restore to the local¬ 
ity its residential character, but would merely 
lessen the value of every lot for business pur¬ 
poses. It would be oppressive and inequitable to 
give effect to the restrictions; and, since t[he 
changed condition of the locality has resulted 
from other causes than their breach, to enforce 
them in this instance would have no other effect 
than to harass and injure the defendant, without 
effecting the purpose for which the restrictidns 
were originally made. Duke of Bedford v. British 
Museum, 2 Myl. & K. 552. German v. Chapman, 
7 Ch. D. 271, 279. Sayers v. Collyer, 24 Ch. J). 
ISO, 187. Columbia College v. Thaclier, 87 N. 
311. Starkie v. Richmond, 155 Mass. 188. ’ ’ (E 
phasis supplied.) 



For other authorities to like effect see 


Pomero^i. 
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Equity Jurisprudence (3rd Ed.), Sec. 2596 (Sec. 1696 
of 4th Ed.); Thompson on Real Property, Sec. 3440; 
Pound’s Progress of the Laiv, 33 Harv. L. Rev. 813, 
821; Clark’s Equitable Restrictions, 38 Yale L. Jour. 
139, 153, 156, 162; Stafford’s Hand Book of Equity, 
page 247; Koehler v. Rowland, 275 Mo. 573, 587, 205 

5. W. 217, 221; Moore v. Curry, 176 Mich. 456, 142 
N. W. 839, 841; Overton v. Ragland (Texas), 54 S. W. 
(2d) 240; and Trustees of Columbia College v. Lynch, 
70 N. Y. 440, cited by this Court in Castleman v. 
Avignone, supra. 

Point 3. Appellees have acquiesced in the violation of 
the covenant and have waived any rights which 
they might otherwise have had to enforce it. 

Appellant alleges in paragraph 13 of his bill that 
the premises at 1737 First Street, N. W., being the 
southernmost house in the said group of six, have 
since February, 1931, been owned in joint tenancy 
and occupied by Hilda C. Lanauze, a person of negro 
blood; that appellee Murgia, owner of 82 S Street, 
N. W., sought to remove her from the premises; and 
that the Supreme Court of the District of Columbia 
refused to grant a preliminary injunction for this pur¬ 
pose, after which, in January, 1934, the said Murgia 
dismissed, with prejudice, his bill of complaint. (R. 

6. ) Paragraph 16 of the bill contains the allegation 
that the other appellees have waived any right which 
they might have had to enforce the covenant “by their 
acquiescence” in the violation thereof by Hilda C. 
Lanauze. (R. 6.) 

Appellee Murgia has therefore not only acquiesced 
in the violation of the covenant but has also become 
definitely estopped from asserting any right to en¬ 
force it by virtue of his abandonment of his effort to 
that end through court proceedings. The other par- 
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ties interested in the Murgia property, namely, Ap¬ 
pellees Sibley Memorial Hospital and Amanda j J. 
Bishop, holders of the notes secured by the first dud 
second trusts, respectively, and Claud Livingston and 
Wilmot W. Trew, trustees, filed joint and several an¬ 
swers admitting all of the allegations of the bill. (R. 
11.) All persons interested in the First Street prop¬ 
erties have joined with appellant in signing a Waiver 
and Release whereby all parties thereto expressly Re¬ 
lease one another from any obligation to abide by the 
covenant, and waive the right to enforce it as to any 
of the other parties subscribing thereto. (R. 3.) 
There thus remain to be considered only appellees 
Garlands, owners of the other covenanted propertyj— 
80 S Street, N. W., which immediately adjoins th^t 
owned by the said Murgia. 

It is of more than passing significance that <j)f 
twenty parties interested in the eight properties }n 
question, sixteen of them have signified their willing¬ 
ness or desire to terminate the covenant, whereas tvjo 
others (Murgia and his wife) have definitely waivqd 
or abandoned whatever right they may have had fo 
enforce it. Therefore, only two of twenty interested 
persons are unwilling to waive the enforcement of the 
covenant. As stated by the Court of Appeals of New 
York in Batchelor v. Hinkle, 210 N. Y. 243: 

“. . . But a court of equity may take into cor- 
sideration the fact that all the interested persons, 
or the most of them , are willing to waive the en¬ 
forcement of a covenant when injunctive relief tq 
restrict its violation is sought by one of theif 
number. ’ ’ (Emphasis supplied.) See also Nashuty 
Hospital Association v. Gage (1932), 85 N. H. 333. 

Appellees Garlands neither joined appellee Murgi^ 
in his effort to remove the Lanauzes, nor did they, u] 
to the time of the hearing on their motions, mak< 
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any independent effort to that end. They thus clearly 
come within the classic definition of acquiescence given 
by Lord Cottenham in Duke of Leeds v. 'Amherst, 2 
Phil. Ch. 123: 

“If a party having a right stands by and sees 
another dealing with the property in a manner 
inconsistent with that right, and makes no ob¬ 
jection while the act is in progress, he cannot 
afterwards complain. That is the proper sense 
of the word ‘acquiescence’.” 

This definition was recognized many years later in 
the now frequently cited case of Sayers v. Collyer, 28 
Ch. Div. 103, which was a suit to enforce a covenant 
against the use of premises for trade. The defendant 
had conducted a beer shop for three years, of 'which 
fact plaintiff was aware. Lord Bowen refused an in¬ 
junction on the ground of acquiescence. 

It is now universally held that a person who has 
permitted another to violate a restriction thereby 
waives his rights to the extent of such violation. 
Hohl v. Modell, 264 Pa. 516, 107 Atl. 885, 886; Boston- 
Edison Protective Association v. Goodlove, 248 Mich. 
625, 227 N. W. 772, 773; Cherry v. Board of Home 
Missions of Reformed Church (1931), 236 N. W. 841. 

In Castlemom v. Avignonc, supra, this Court ap¬ 
proved the Illinois rule regarding the enforcement of 
restrictions where there has been a waiver: 

“Equity will not, as a rule, enforce a restric¬ 
tion, ... where the complainant has waived or 
abandoned the restriction, ...” 

The appellees Garlands having waived their right 
to enforce the covenant as to one of the First Street 
properties must thereby likewise be considered to have 
waived their right to enforce it as to appellant’s prop¬ 
erty at 1741 First Street and, in fact, as to all of the 
First Street houses subject to the covenant. To hold 
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otherwise would permit the Garlands to prefer cer¬ 
tain First Street property owners over others—to 
insist that one owner shall respect the covenant while 
permitting another to disregard it. Such an uncon¬ 
scionable situation would obviously not be counte¬ 
nanced by a court of equity. 


CONCLUSION 

i 

The foregoing considerations establish the fact thit 
appellant’s bill of complaint states a good cause qf 
action, and that he is entitled to the relief which he 
seeks for any one of three reasons: (a) the grea,t 
hardship to appellant and lack of benefit to appelleq; 
(b) the defeat of the object and purpose of the cove¬ 
nant by the change in the character of the neighbor¬ 
hood; and (c) the waiver or abandonment of the cove¬ 
nant by the appellees. j 

WHEREFORE, the judgment of the Supreme 
Court of the District of Columbia should be reversed 
with instructions which will adequately protect thb 
rights of the appellant as disclosed by the record anq 
established by the law. 

! 

Respectfully submitted, I 

Elisha Hanson, 

Eliot C. Lovett, 

I 

Attorneys for Appellant , 

729 Fifteenth Street, 1 
Washington, D. C. 


February 5, 1936. 
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IN THE 


Inttrii States Olnttrt of Appeal# 
for tfyo Ststrid of (Eolumhta 

January Term, 1936 


No. 6555 


J. Dallas Grady, Appellant , 

v . 

Carrie M. Garland, Randolph M. Garland, Charges 
Murgia, et al.. Appellees . 


BRIEF OF THE APPELLEES CARRIE M. GAR¬ 
LAND AND RANDOLPH M. GARLAND 


ARGUMENT 

POINT 1. The allegations in the bill do not estab¬ 
lish that the continuance of the covenant would 
result in hardship to the Appellant and no benefit 
to the Appellees. 

I 

(a) Injury to Appellant and no Benefit to Appel¬ 
lees Not Made Out. 

The allegations on this point recited in paragraphs 
14 and 16 of the bill (R. 6) and quoted in Appellant|’s 
brief (P. 5) do not constitute facts well pleaded, bfit 
are mere conclusions or matters of opinion on the paj:t 
of the pleader. It is a well established rule of lalw 
that while a motion to dismiss admits all the properly 
pleaded facts alleged in the bill, it does not admit tfye 
conclusions of fact or law drawn by the pleader 6r 
mere matters of opinion by the pleader, as these c(o 
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not constitute facts well pleaded. McKenzie v. Fisher, 
40 App. D. C. 74; Maese v. Herman, 17 App. D. C. 52, 
183 U. S. 572; Riles v. Coston-Riles Lumber Co., 208 
Ala. 508, 95 So. 43; Brickell v. Trammell, 77 Fla. 544, 
82 So. 221; Big Creek Coal Co. v. Tanner, 303 Ill. 297, 
135 N.E. 433; Kaufmann v. Kaufmann, 222 Pa. 58, 70 
Atl. 956; Fogg v. Blair, 139 U. S. 118; Young v. Mer¬ 
cantile Trust Co., 140 F. 61, 145 F. 39; McCreery v. 
Berney Nat. Bank, 116 Ala. 224, 22 So. 577. 

(b) Allegations Show Injury to Appellees. 

However, the conclusions referred to above are in¬ 
consistent with and not supported by the facts as set 
out in the bill, for the facts taken from the bill (R. 5), 
and clearly reflected in the plat opposite page 2 of 
Appellant’s own brief indicate that First Street, N. 
W., in the vicinity of S Sfreet is practically colored, 
that the neighborhood west of First Street is practi¬ 
cally solidly colored while the neighborhood east of 
First Street is practically solidly white. So the eight 
covenanted houses in question constitute a part of 
the boundary line between the white and colored 
neighborhoods. Six of these houses are on First 
Street whilb the other two are immediately around 
the corner on S Street, so situated they all form a 
unit. An inspection of the plat will disclose that the 
property of the Appellees Garland, No. 80 S Street, 
and that of the Appellees Murgia, No. 82 S Street, are 
so located that the rears of these properties extend 
directly behind the rear of the First Street properties, 
Nos. 1737,1739, 1741,1743,1745 and 1747 First Street, 
and are closely adjacent thereto. 

Obviously, if those First Street properties were oc¬ 
cupied by negroes, the occupants of the S Street prop¬ 
erties would necessarily be in close association with 
them, which would render the S Street properties less 
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desirable and injure the Appellees in their ability to 
rent to desirable tenants. The two properties oiji S 
Street are also subject to an agreement against occu¬ 
pancy by negroes (R. 9, 10). It follows that the re¬ 
moval of the covenant here in suit would place jthe 
Appellees in a position similar to that complained of 
by the Appellant. The facts recited show that the 
covenant is of substantial benefit to the Appellees., 

(c) Appellant's Authorities Not Applicable. 

Appellant appears to rely strongly upon the general 
rule laid down in E'wertsen v. Gerstenberg, 57 N.E. 
1051 (see p. 6 of Appellant's brief), but it is stronfely 
urged by Appellees that that rule is clearly not Ap¬ 
plicable in this case as Appellant has not in his bill 
recited facts well pleaded which would bring fiim 
within the rule. 

The Supreme Court of Illinois, who formulated tfyat 
rule, has held that it does not apply to a situation 
such as that presented in this case. In Cuneo v. Chi¬ 
cago Title & Trust Co., 337 Ill. 589, 169 N.E. 760 
(1929), the appellants had filed a bill to remove a Re¬ 
strictive covenant against erection of apartment ajid 
commercial buildings. The facts showed that one part 
of the subdivision faced on an important and con¬ 
gested commercial street having apartment and coin- 
mercial buildings across from the subdivision aijid 
that another part of the subdivision faced on a 4 ‘ ter¬ 
race” and was still maintained as a residence dis¬ 
trict. The Court, in distinguishing from the rule aifd 
holding that the greatly changed character of the 
neighborhood around the one part did not justify t^ie 
removal of the covenant against objectors, dismissed 
the bill for want of equity, saying at page 763: 

‘ ‘ * * * While appellants proved that there hdd 

been a great increase in the number of business 
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buildings in that neighborhood and that Sheridan 
Road had become a heavily congested avenue of 
traffic, with its attendant unpleasant odor of 
burning gas, noises, and vibrations, there is no 
evidence of any change in the character of the 
property on Castlewood terrace, where defend¬ 
ants, appellees in this case, reside and own their 
homes.” 

And at page 764: 

“* * * The evident purpose of these restrictions 
* * * was and is to preserve the lots facing on 
Castlewood terrace as a residence district. The 
evidence does not show any changes in this char¬ 
acter of these lots. While changes have taken 
place on Sheridan Road, and appellants’ prop¬ 
erty abutting on that street would doubtless be 
more valuable as commercial property than as 
residence property, yet equity cannot, on that 
ground alone, abrogate and set aside restrictions 
on the use of that property which have been made 
for the benefit of other property which has not 
been so changed. While it may be a financial 
hardship upon appellants to enforce the single¬ 
dwelling restrictions on their lots, yet it must be 
borne in mind that these restrictions were in the 
deeds which they took to the property, and are 
made for the benefit of all of the lots on Castle¬ 
wood terrace. * * * Having purchased them sub¬ 
ject to restrictions, they are bound by them so 
long as the restrictions are reasonable and not 
contrary to some public policy or some positive 
rule of law. 

****** 

“Equity could not do justice to all the parties 
to this lawsuit by removing these restrictions on 
the property of appellants. * * * Equity will re¬ 
move such restrictions only when to do so will 
not unjustly injure other property. Such situa¬ 
tion does not exist here.” (This paragraph 
quoted with approval in Kenealy v. Chevy Chase 
Land Co., 63 App. D. C. 327, 329.) 
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Likewise, the Supreme Court of this jurisdiction 
has also held that the rule in Ewertsen v. Gerstenperg 
does not apply to the particular situation involved in 
this case. In Bishop v. Bailey, Eq. No. 47197, decided 
in 1928 and in which this very same covenant was [held 
enforceable against a violation at 1747 First Street, 
N. W., Mr. Justice Graham in his opinion in the base 
said: (The opinion is missing from the file, but inay 
be found in the file of Eq. No. 53,045 in “ Memoran¬ 
dum on Motion for Preliminary Mandatory Injunc¬ 
tion for Mr. Justice Luhring” at pages 4 and 5 
thereof.) 


‘The defendants 


contend that the said 


covenant is null and void for the following 
sons: 


rea- 


“ Third, that the character of the surrounding 
neighborhood has so changed since the erecjion 
of said improvement, that it would be inequitable 
to further enforce said covenant. 


“Our Court of Appeals in Castleman v. A^ig- 
none, 56 App. D. C. 253, quoting from Ewertsen 
v. Gerstenberg, 186 Ill. 344, 57 N.E. 1051, stated 
the rule as to changes as affecting restrictive 
covenants, as follows: | 

“ ‘Equity will not, as a rule, enforce a restric¬ 
tion, where, _by the acts of the grantor who im ¬ 
posed it or ofthqse wh o denve<l_ till£ljm 
the property, "andTEat in the^vicinage, has !so 
changed its character and environment and in ihe 
uses to which it may be put as to make it unfit | or 
unprofitable for use if the restriction be enforcbd, 
or where to grant the relief would be a great 
hardship on the owner and no benefit to the 
complainant, or where the complainant has 
waived or abandoned the restriction, * * *’ 

“Accepting this as the rule, and measuring the 
facts in the case before us by this rule, we can 
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see no reason why the restrictive covenant in 
question should not continue to be effective. * * * 

1 \ Su^j:^sij:iction&^r.e made,jo.pt for the benefit of 
IJ^urrjQ.z^ territory hnj^for tKT 

PT gr^ertj involved. ’ ’ 

The two foregoing decisions are directly in point 
and clearly show that the rule relied upon by the Ap¬ 
pellant does not apply. 

(d) Decision in Another Case Indicates Injury 

to Appellees. 

The contention that these same S Street properties 
would not be injured by occupancy by negroes of these 
same First Street properties was urged in the recent 
case of Murgia v. Bonetti , Eq. No. 55198 (1933), but 
Mr. Justice Gordon found that 

“6. The plaintiff’s (Murgia) property (No. 82 
S Street) will be irreparably damaged by the oc¬ 
cupancy by negroes of 1743 First Street, N. W., 
the property owned by the defendant, Bonetti.” 
(Parentheses supplied.) 

(e) Increase in Value Not Ground to Set 

Covenant Aside. 

It is not alleged that the Appellant’s property is 
vacant or that it is impossible to rent it to persons of 
white blood, nor does it appear that Appellant’s posi¬ 
tion has changed since he purchased the property. 
Furthermore, it does not appear that the removal of 
the covenant would increase the value of his property. 
Even so, it would not be a ground for removing such 
restriction for it is settled law in this jurisdiction that 
equity will not set aside a restrictive covenant merely 
on the ground that some parties would be benefited, if 
it appears that the removal of the restriction would 
result in injury or hardship to others. This Court, in 
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its latest pronouncement on this subject and ip up¬ 
holding a restrictive covenant against the use of prop¬ 
erty for business purposes, in Kenealy v. Chevy Qhase 
Land Co., 63 App. D. C. 327 at p. 329, 72 F. (2d) 378, 
decided in 1934, said: j 

4 4 Evidence was offered by appellants thajt the 
removal of the restrictions would enhance fivefold 
the value of their holdings in 38 over 3. As the 
Court observed in Smith v. Lynch, 233 Mi^h. 6, 
206 N.W. 362, 363, if the restrictions mustj give 
way for such a reason, 4 then all that will bei nec¬ 
essary in the future to destroy any subdivision 
will be for speculators and others interested to 
surround it with business places.’ It is apparent 
that the enhancement in value of appellant’s 
holdings would be at the expense of all those who 
bought their homes in reliance upon the geperal 
plan or scheme.” 

And this position is also taken in other jurisdictions 
where the question has arisen. The Court in Rdeves 
v. Comfort, 157 S.E. 629 (Ga. 1931), said: | 

4 4 In a limited sense, the purchasers of these 
other lots had a property interest in thesd re¬ 
strictive covenants, and a court of equity will not 
strike down and destroy these covenants merely 
because under the changed conditions of this par¬ 
ticular subdivision or adjoining subdivisions | the 
lots of land in Atkins Park would be more Val¬ 
uable and would yield more taxes to the govern¬ 
ment if the present owners of the lots in this sub¬ 
division could use their land for other than resi¬ 
dential purposes.” 

And in Landell v. Hamilton, 175 Pa. 327, 34 Atl. 663 
at 666, the Court held that where the restriction, Not¬ 
withstanding the change in the use of the land and the 
buildings, still is of some substantial value to the 
dominant lot, equity will restrain its violation. See 
also: Bohm v. SUherstein, 220 Mich. 278, 189 NJw. 
899; Coudert v. Sayre, 46 N. J. Eq. 386, 19 Atl. 190. 
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It is noteworthy that in Castleman v. Avignone, 56 
App. D. C. 253, decided by this Court, where a build¬ 
ing line was involved, directly across the street from 
the restricted area buildings were out to the lot line, 
and the neighborhood generally, outside the restricted 
area, had changed. Yet, this Court did not find that 
the owners of the restricted area would thereby be ir¬ 
reparably injured by the enforcement of the covenant 
although it did not appear that any special benefit 
would flow from such enforcement. 

In addition, the Court in this case after citing many 
of the cases relied upon by the appellant said (p. 
259): 

“* * * On examination of these authorities, it 
will be found that the covenant in each case ex¬ 
pressly pertained to dwelling houses or resi¬ 
dences, and that in each case the occupancy of 
the premises as dwellings had become impossible, 
because of changed conditions.” 

As Appellant has not alleged that it is impossible 
to rent his hbuse to persons of white blood, he has 
not brought his case within the rule of the above 
cases. On the other hand because of the particular 
relation between the houses in the group, the removal 
of the covenant would impose a great burden upon 
the Appellees. 

SUMMARY 

The foregoing considerations establish (a) that the 
bill fails to allege facts properly pleaded which would 
show that the continuance of the covenant would re¬ 
sult in great hardship to the Appellant and be of no 
benefit to the Appellees; (b) that the facts show that 
the removal of the covenant would result in injury to 
the Appellees; (c) that the decisions relied upon by 
the Appellant are not applicable to the case made out 
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by the facts alleged; (d) that a Court of this jurisdic¬ 
tion has held in a case having an almost identical set 
of facts that the party corresponding to the Appellees 
would be injured by removal of the covenant; arnjl (e) 
that even if the removal of the covenant would rbsult 
in a greatly increased value to Appellant, equity] will 
not set it aside so long as it is of value to the Appel¬ 
lees. 




POINT 2. The facts properly pleaded in Appellant’s 
bill fail to establish such change in the character 
of the neighborhood for the benefit of which! the 
covenant was imposed as to defeat the purpose of 
the covenant and justify equity in setting it aside. 

(a) Change in Character of Neighborhood Not 

Made Out. 

The bill alleges that First Street, from Florida 
Avenue to Rhode Island Avenue, except for the houses 
in the group of eight and three or four others, jhas 
become practically all colored and that the area lyin£ to 
the west and northwest of this section of First Street 
is colored (R. 5). The bill says nothing of a chapge 
in the character of the neighborhood lying to the east 
and northeast of this section of First Street. It is 
obvious that the covenant was designed to protect j;he 
area on which it was imposed. Two of the houses in 
this group are on S Street, which is a part of a soliclly 
white neighborhood extending for many blocks to tihe 
east and northeast. It cannot be said that Fiirst 
Street and the area to the west thereof alone deter¬ 
mine the character of the neighborhood of this gropp 
of eight houses. It therefore follows that the bill dqes 
not allege facts showing that the character of the 
neighborhood of this group of eight houses has 
changed as to defeat the purpose of the covenant. 
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The Appellees contend that the authorities cited by 
the Appellant on this point are to the effect that where 
the character of the entire enighborhood has so 
changed as to defeat the object and purpose of the 
covenant, equity will set it aside. But this is not the 
case here as the bill sets forth no facts showing that 
the neighborhood of the S Street properties has 
changed. The change in the neighborhood of the 
First Street properties does not constitute such 
change in the character of the entire neighborhood as 
would justify equity in setting the covenant aside, 
according to the rule laid down in Kenealy v. Chevy 
Chase Land Co., Cuneo v. Chicago Title & Trust Co., 
Landed v. Hamilton, and Reeves v. Comfort, supra. 

(b) No Change in Character of Neighborhood 
Alleged Since Issue Has Been Adjudicated. 

Furthermore, the Supreme Court of this jurisdic¬ 
tion has in recent years repeatedly held that the char¬ 
acter of this particular neighborhood had not changed 
at the time of such cases. Some cases involving this 
same covenant and group of houses and in which the 
covenant was held valid and enforceable against the 
contention of change in character of neighborhood, are 
as follows: 


Case 

Eq. No. 

Decided 

Property Involved 

Garland v. Johnson_ 

44638 

1927 

1741 First St., N. W. 

Bishop v. Gibson. 

46884 

1928 

1743 

a 

tt tt 

Bishop v. Bailey. 

47197 

1928 

1747 

tt 

tt tt 

Bishop v. Block. 

49675 

1929 

1739 

tt 

it it 

Murgia v. Bonetti_ 

55198 

1933 

1743 

u 

it tt 


The findings in those cases show that there has been 
practically no change in the character of this neigh¬ 
borhood since 1928 or before. In Murgia v. Bonetti, 
supra (1933), Mr. Justice Gordon found as follows: 

“5. By 1927 nearly all of the non-covenant 
houses on First Street, N. W. between Florida 
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Avenue and Rhode Island Avenue were occupied 
by colored; and, in 1927, the non-covenant houses 
in the block on First Street between Randolph 
and S Streets, were, excepting about three, occu¬ 
pied by negroes. The situation as to the occu¬ 
pancy of the non-covenant houses remains rjow 
approximately the same as in 1927. All of the 
violations of the covenant at the southwestern 
boundary occurred in this block, that is, on First 
Street, between Randolph and S Streets, and in¬ 
junction suits to enforce the covenant and correct 
these violations were filed and decided after i;he 
change in character of the occupancy of the npn- 
covenant houses. Preliminary and perpetual in¬ 
junctions were procured against the fornker 
owner of the very house now owned by defendant 
after this change had taken place;—Bishop ! v. 

Gibson, Eq. No. 46884 (1928). 

*•**«# 

“3. The facts and circumstances as to tjhe 
character of the surrounding territory are hot 
such as to constitute any defense against the en¬ 
forcement of the covenant in equity.’’ 

If there has been no change in the character of this 
neighborhood since the decisions in the above cases, 
and the bill fails to allege any, it is submitted that the 
position taken by the Appellant is not well tak^n. 
Furthermore, the situation alleged in the bill is iden¬ 
tical with the findings in those cases and it follows 
that, for this reason also, there should be a holding in 
favor of the Appellees. 

(c) Change Alleged Not Such as to Justify 

Removal. 

There has been no change in the restricted area ih- 
volved, excepting the occupancy of No. 1737 Fi^st 
Street as alleged in the bill. It appears to be settled 
law in this jurisdiction that a change in the unre- 
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stricted area does not constitute a change in the char¬ 
acter of the neighborhood such as would justify the 
setting aside of restrictions in the restricted area. 
This principle appears to have been adhered to in the 
cases listed above and also in numerous other cases, a 
discussion of a few of which follows. 

This question was urged in Mooney v. Young, Eq. 
No. 47001 (1927), in which Mr. Justice Smith held that 

“The fact that other territory in the neighbor¬ 
hood or on other streets had been occupied by 
colored people does not warrant equity in holding 
that the restrictive covenant should not be en¬ 
forced.” 

The same contention was again presented in the 
eases of Harris v. Young, Eq. No. 46541, and Broad- 
bent v. Glen, Eq. No. 46878, in both of which the facts 
showed that many of the adjacent houses were occu¬ 
pied by negroes, and in which Mr. Justice Stafford 
and Mr. Justice Bailey, respectively, held the cove¬ 
nant valid. 

This Court of Appeals recently considered the con¬ 
tention, in Kenealy v. Chevy Chase Land Co., supra, 
that the character of the neighborhood had so changed 
as to make inequitable the enforcement of restrictive 
covenants against buildings, and approved the doc¬ 
trine already discussed. This Court in its last pro¬ 
nouncement on the subject quoted with approval as 
follows from Smith v. Lynch, 233 Mich. 6, 206 N.W. 
362: 

“* * * If these restrictions must give way be¬ 
cause there is more or less business around the 
.subdivision, then all that will be necessary in the 
future to destroy any subdivision will be for spec¬ 
ulators and others interested to surround it with 
business places, and all restrictions will be dis- 
- carded. We cannot agree with this construction 
' . of the contract . 9 9 
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Our courts have conclusively ruled on this question. 
There is, however, no lack of authority on this point 
outside this jurisdiction. In Bohm v. Silberstein, 220 
Mich. 278, 189 N.W. 899, the Court said: j 

“It appears that the restrictions imposed h4ve 
been maintained in this subdivision. That the 
Maxwell Motor Car factory, buildings used for 
business purposes, and a public school have been 
erected abutting on the streets surrounding this 
subdivision does not nullify the restrictions or 
render it inequitable to enforce them. 

“Residential districts and business districts 
must necessarily adjoin each other in cities. The 
fact that the same grantor may restrict a cert4in 
area and sell another abutting on it without re¬ 
striction, cannot, in itself, estop purchasers in tpe 
former from enforcing compliance with such Re¬ 
strictions. ’ ’ 

Other cases holding likewise are: LandeU v. Hamil¬ 
ton, 175 Pa. 327, 34 Atl. 663; Ludgate v. Somerville, 
256 Pac. 1043; BickeU et ol. v. Mono et al., 167 Atl. 
722; Drexel State Bank v. O’Donnel, 176 N.E. 34p; 
Lattimer v. Livermire, 72 N.Y. 174; Sanders v. Camp¬ 
bell, 204 N.W. 767; Brown v. Huber, 88 N.E. 322; Al¬ 
len v. Mass. Bonding and Ins. Co., 248 Mass. 378, 143 
N. E. 499; Rombauer v. Compton Heights Church, 328 
Mo. 1, 40 S.W. (2d) 545; Abernathy v. Adone, 49 S. 1 ^. 
(2d) 476; Evcms v. Foss, 194 Mass. 513, 80 N.E. 587; 
Swan v. Mitshkun, 207 Mich. 70, 173 N.W. 529; 
Humphreys v. Ibach, 110 N. J. Eq. 647, 160 Atl. 53}. ; 
Sandusky v. AUsop, 131 Atl. 663; Thompson v. Lafo- 
gan, 172 Mo. App. 64, 154 S.W. 808. 

From the time the adjacent neighborhoods began to 
change until the present time, the covenants in the 
white area described in the bill have been effective to 
prevent the enchroaehment of colored upon that nrea. 
This is particularly true of First Street. Somewhere 
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white and colored people must live in the same neigh¬ 
borhood, side by side. Moving the boundary line 
further back cannot remedy this situation, nor can 
such situation be the controlling question. The six 
houses on First Street, although they are at the ex¬ 
treme edge, still constitute a part of a white area ex¬ 
tending for many blocks north and east. 

SUMMARY. 

The considerations above establish (a) that the bill 
fails to recite facts which show such change in the 
character of the entire neighborhood as to defeat the 
purpose of the covenant; (b) that there has been no 
change in the character of the neighborhood involved 
in recent years or since this question was adjudicated 
by our courts; and (c) that a change in part of the 
surrounding territory does not constitute such change 
as to justify the setting aside of restrictions in the 
restricted area. 

POINT 3. The Appellees are not barred on the 
ground of abandonment or acquiesence to assert 
the covenant or prevent its removal. 

(a) Allegations Incomplete to Establish Laches, 
Abandonment or Acquiescence. 

■ 

It appears from the bill that Appellant predicates 
his allegation, that the Appellees Garland have aban¬ 
doned the covenant, upon the ground that they failed 
to take steps to remove Hilda C. Lanauze. The bill 
nowhere alleges that Appellees Garland ever had 
knowledge of the alleged violation of the covenant on 
premises 1737 First Street, N.W., by Hilda C. Lan¬ 
auze or had knowledge of the race of said Hilda C. 
Lanauze. It is well settled that a party cannot be 



15 


held to have waived a violation of a restriction where 
he is not shown to have had knowledge of the viola¬ 
tion. 18 C.J. 404; Alder son v. Cutting, 163 Cal. 1Q3, 
126 Pac. 157; Miller v. Klein, 177 Mo. App. 557, 160 
S.W. 562; Oakman v. Marino, 241 Mich. 591, 217 
N.W. 794. I 


(b) Appellees Not Estopped to Assert CovenantJ. 

Even if the Appellant had alleged knowledge on tjhe 
part of Appellees Garland, owners of premises No. |80 
S Street, N. W., of the race of Hilda C. Lanauze ahd 
of the violation of the covenant by said Hilda C. 
Lanauze in occupying premises No. 1737 First Street, 
N.W., which premises is most distant and which vio¬ 
lation would be less obnoxious to Appellees Garland 
(See plat opposite page 2 of Appellant’s brief), it 
does not follow that they have acquiesced in or waived 
their right to enforce the covenant against violations 
on premises more closely situated and intimately re- 
lated or to object to the removal of the covenant. F0r 
it is well established that the passive acquiescence jin 
breaches of a covenant by which complainant sus¬ 
tained no particular injury does not deprive him of his 
equity to protection where the breach affects the en¬ 
joyment of his property, his right being measured tjy 
the relation and effect of the asserted violation to the 
individual lot. Erode v. Smith (N.J. Eq.), 118 Atl. 
742; Johnson v. Robertson, 156 Iowa 64, 135 N.W. 
585; Pay son v. Burnham, 141 Mass. 547, 6 N.E. 708; 
McGuire v. Caskey, 62 Ohio St. 419, 57 N.E. 53; Row¬ 
land v. Miller, 139 N.Y. 93, 34 N.E. 765; Ward V. 
Prospect Mcmor Corp., 188 Wis. 534, 206 N.W. 85(j; 
La Place v. RuM, 206 App. Div. 761, 200 N.Y. 417!; 
German v. Chapman, L.R. 7 Ch. Div. ’ (Eng.) 271j; 
Kaminsky v. Bapr, 106 W. Ya. 201, 145 S.E. 267; 
Bischoff v. Morgan, 236 Mich. 251, 210 N.W; 22^; 
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Stephl v. Moore, 94 Fla* 313, 114 So. 455; Cuneo v. 
Chicago Title <& Trust Co., 337 Ill. 589, 169 N.E. 760; 
Alderson v. Cutting, 163 Cal. 103, 126 Pac. 157; De 
Lima v. Mitchell, 98 N.Y.S. 811. 

In laying down the rule to be followed in determin¬ 
ing abandonment or acquiescence in such cases, the 
Court in Dettsloff v. Eockstetter (1924), 96 N.J. Eq. 
391, 124 Atl. 770, said: 

“But it has been held in this state by a long 
series of cases that there is all the difference in 
the world between a land company, the original 
land company * * * undertaking to enforce a 
covenant of this nature and an individual lot 
owner undertaking to enforce the same covenant 
as a part of a general scheme. The ordinary 
land company is in most instances interested in 
the entire tract * * *, whereas it is held that the 
single lot owner is really interested only in viola¬ 
tions that affect his particular interest, violations 
in lots near him, where if the covenant is violated 
the individual lot owner will suffer * * 

And in Lottimer v. Liverman (1876), 6 Daly (N.Y.) 
501, where the original grantor of five lots in a tract 
inserted building restriction covenants in the deeds, 
a subsequent grantee was not precluded from enforc¬ 
ing the restrictions against another grantee, because 
of violations as to the character of the buildings by 
three other grantees. The Court held that it was un¬ 
necessary to resist every violation whether such vio¬ 
lation is deemed to be of importance or injury to him. 
And in the later case of McDonald v. Spcmg (1907), 
105 N.Y.S. 617, that Court held that where the origi- 
nal grantor had inserted a building line covenant in 
each of the deeds, a grantee may enjoin an adjoining 
lot owner from violating the restriction, even though 
there have been one or more violations by other 
grantees, where the complainant was affected by the 
violation by the adjoining grantee. 
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Under the rule of the Hockstetter case, supra, pnd 
following the holdings in the above cases, it se^ms 
clear that any failure on the part of Appellees Gar¬ 
land to enforce the covenant on the more distant pnd 
less effective premises occupied by D. A. and H.j C. 
Lanauze would not constitute abandonment or estjop- 
pel to assert the covenant against violation on prem¬ 
ises more closely related and more injurious to thjeir 
premises. I 

(c) Case of Acquiescence, Laches or Abandonment 


Not Made Out. j 

Appellees Garland have acquiesced in no violation, 
and are not barred by abandonment, laches or ac¬ 
quiescence to assert the covenant, for Appellant al¬ 
leges as follows in' the bill (R. 6): 

........ i 

“13. Plaintiff is informed and believes aikd, 
therefore, avers that the said Domingo A. apd 
Hilda C. Lanauze became the joint tenants bf, 
and immediately occupied, said Lot 97, being t^e 
premises at 1737 First Street, N.W., in spid 
group of eight houses, during or about the month 
of February, 1931. The said Hilda C. Lanauze 
is of negro blood. During the month of Jupe, 
1931, the defendant Charles Murgia filed a bill pf 
complaint in this court (Equity No. 53045) alleg¬ 
ing a violation of the said covenant and seeking 
to remove the said Domingo A. and Hilda 0. 
Lanauze from the said premises. On or abp.pt 
December 8, 1932, this court refused to grant the 
said Murgia’s motion for a preliminary injunc¬ 
tion, and on or about January 11, 1934, the said 
Murgia dismissed, with prejudice, his said bill 
complaint. ’ ’ .. . . . ?.v 

It is not alleged that the Appellees Garland had 

« - • jC C 7 

any knowledge whatsoever of the violation of the 
covenant or the race of Hilda C. Lanauze from the 

• • - - . ^ 4 ; v jr *. . 'ivr 


> . -• - V tf. 


18 


date of occupancy of premises 1737 First Street by 
D. A. and H. C. Lanauze until the filing of the said 
suit by said Murgia, covering a period of about five 
months. Appellees could not be held to have waived 
the violation during this period under the rule stated 
in Alderson v. Cutting, Miller v. Klein and Oakman v. 
Marino, supra. Furthermore, for the Appellees to 
have filed another suit during the period the Murgia 
suit was pending would only have burdened the Court 
with a multiplicity of suits on the same issue. It ap¬ 
pears that the Appellees Garland refused to sign the 
Waiver and Release referred to in the bill (R. 3). 
The pendency of said suit and the refusal to sign said 
Waiver and Release placed Appellant and the other 
First Street owners on notice that the covenant had 
not been abandoned. Appellant does not allege that 
Domingo A. Lanauze is colored, and it appears that a 
preliminary injunction was refused on December 8, 
1932 (R. 6) against Domingo A. and Hilda C. Lanauze. 
In such a questionable violation (the defendants deny¬ 
ing that they were colored, R. 9) of the restriction it 
would indeed be a harsh rule that would require Ap¬ 
pellees Garland to burden the Court with another suit 
involving the same issue in order to preserve their 
rights. Less than four months lapsed between the dis¬ 
missal of the Murgia suit and the filing of the bill 
here in question. It can be seen that only about eight 
months passed in all that a suit was not pending to 
remove the violators Lanauze. It is submitted that 
the facts do not show an abandonment of the cove¬ 
nant on the part of Appellees Garland. 

Even though there had been no suit pending to en¬ 
force the covenant, Appellees Garland would not be 
estopped by abandonment or laches to assert the 
covenant or object to its removal, for it has been uni¬ 
formly held that the mere lapse of time does not con- 
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stitute laches. The authorities have held that there 
must not only be a lapse of time, but in addition there 
must be a change in position in reliance therecn. 
Dettsloff v. Hockstetter, supra; Stewart v. Finkel- 
stone, 206 Mass. 28, 92 N.E. 37; Kelman v. Singer, 2^2 
Mich. 454, 192 N.W. 580. 

As was said in Sanders v. Campbell, 204 N.W. 767, 
768: T 

‘ 4 * * * They were not put in any worse position 
by the delay. If now enforced, the delay will 
have caused them no financial loss. * * * Delhy 
to assert a right does not in itself constitute 
laches. It must be accompanied by some preju¬ 
dice to the adverse party that would make] it 
inequitable to assert the right after a lapse of 
time.” 

Among the authorities is a leading case decided in 
Kentucky in 1925. In Starch v. Foley, 272 S.W. 890, 
the Court quoted with approval from the case of 
Chase v. Chase, 20 R.I. 203, 37 Atl. 807, which ldid 
down the generally accepted rule for determining 
laches: 

4 4 Laches, in legal significance, is not a mqre 
delay, but delay that works a disadvantage Ito 
another. So long as parties are in the same con¬ 
dition, it matters little whether one presses a 
right promptly or slowly, within limits allowed 
by law; but when, knowing his rights, he takes fio 
step to enforce them until the condition of t}ie 
other party has, in good faith, become so changed 
that he cannot be restored to his former state, if 
the rights be then enforced, delay becomes in¬ 
equitable and operates as estoppel against the 
assertion of the right. The disadvantage m^y 
come from loss of evidence, change of title, inter¬ 
vention of equities, and other causes; but, when a 
court sees negligence on one side and injujry 
therefrom on the other, it is a ground for denial 
of relief.” 


20 


It does not appear that Appellant has changed his 
position in reliance upon the alleged acquiescence of 
Appellees, nor have D. A. and H. C. Lanauze so 
changed their position, for if their position was 
changed it occurred at the date of acquisition of their 
property, and not during the subsequent period when 
it is alleged i Appellees failed to act. As no injury 
has been incurred by reason of such delay, this situa¬ 
tion falls squarely within the holding and rule of the 
above cases, and estoppel does not arise against Ap¬ 
pellees. 


(d) Appellees Not Sole Objectors. 

It does not appear from Appellant’s bill that 4 ‘only 
two of twenty interested persons are unwilling to 
waive the enforcement of the covenant”. Appellees, 
by their motion to dismiss, do not admit that certain 
nominal defendants to this cause have admitted the 
averments of the bill any more than Appellant admits 
the averments in Appellees’ answer. For a motion to 
dismiss only admits the allegations of the bill and not 
those of answers by other parties. Furthermore, D. 
A. and H. C. Lanauze, having violated the covenant, 
are not in a position to ask a court of equity to set 
it aside. 

Appellee Murgia has not by dismissing his bill 
against D. A; and H. C. Lanauze waived his right to 
assert the covenant against Appellant. Brode v. 
Smith, 118 Atl. 742; Johnson v. Robertson, 156 Iowa 
64, 135 N.W. 585; Alderson v. Cutting, 163 Cal. 103; 
126 Pac. 157; Dettsloff v. Hochstetter, 96 N. J. Eq. 
391, 124 Atl. 770; McDonald v. Spang, 105 N.Y.S. 617. 

The bill indicates that eight of the interested parties 
have not abandoned the covenant, and that the re¬ 
maining owners were not sufficiently interested in its 
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removal to join Appellant in the suit. Therefore Ap¬ 
pellees Garland should not be considered in the posi¬ 
tion of being the only parties objecting to the removkl 
of this covenant. 

Even if Appellees Garland alone would be injured 
by the failure to enforce the covenant, that ground 
would be sufficient for if a covenant performs a usje- 
ful function and prevents injury to a single owner jit 
will be enforced, and only when it appears that ho 
benefit will flow from the enforcement of the covenant 
will a court of equity set it aside. Landell v. j Hamil¬ 
ton, 175 Pa. 327, 34 Atl. 663; Lattimer v. Livermire, 
72 N.Y. 174; Coudert v. Sayre , 46 N. J. Eq. 386, 19 
Atl. 190. This appears to be the view taken by tips 
Court in Chevy Chase Land Co. v. Poole , 48 Ap 
D.C. 400, 409. 

In view of the attitude apparently taken by tlfis 
Court in Kenealy v. Chevy Chase Land Co., supra, it 
would appear that the Appellant’s position is not one 
favored by equity, for this Court said: I 

“In Coudert v. Sayre, 46 N. J. Eq. 386, 19 Atl. 
190, 191, where the complainant brought a suit jin 
chancery seeking relief from the binding obliga¬ 
tions of a restrictive covenant on the ground t%t 
conditions had changed, the Court said: * The cajse 
which the complainant lays before the Court &s 
the foundation for the relief he seeks is one of 
extreme novelty. Stated generally, it must pe 
said that the complainant is before the Court ask¬ 
ing to be relieved, as against the defendant, frokn 
the obligation of a covenant which he made volun¬ 
tarily, fully understanding what he was doing, 
entirely uninfluenced by fraud, and without the 
least mixture of accident or mistake.’ ” 
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SUMMARY. 


The foregoing considerations establish (a) that the 
bill fails to istate all the necessary elements of laches 
or abandonment such as to bar the Appellees from as¬ 
serting the covenant; (b) that failure to enforce the 
covenant against a remote violation does not estop the 
Appellees to assert the covenant in a case where they 
would be more greatly or directly injured; (c) that 
the facts recited do not make out a case of abandon¬ 
ment or acquiescence in view of the authorities; and 
(d) that the Appellees are not the sole objectors to 
the removal of the covenant, but, even if they were, 
equity would not be justified in removing the cove¬ 
nant. 

CONCLUSION 


From the foregoing it appears (1) that Appellant’s 
bill does not state a good cause of action in equity; 
(2) that the covenant does not operate so as to impose 
a great hardship upon Appellant without benefit to 
Appellees; (3) that the character of the neighborhood 
has not so changed as to defeat the purpose of the 
covenant; and (4) that the Appellees are not barred 
by laches, acquiescence or abandonment to assert the 
covenant. 

WHEREFORE, the judgment of the Supreme 
Court of the District of Columbia should be affirmed. 


Respectfully submitted, 


March 20,1936. 


R. Carmack Waterhouse, 
Randolph M. Garland, 
Attorneys for Appellees Garland , 

5711 13th Street, N. W., 
Washington, D. C. 
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BRIEF OF THE APPELLEES CHARLES MUR- 
GIA AND MINNIE MURGIA 

The Appellees Charles Murgia and Minnie Murgia 
adopt the foregoing brief of Appellees Garland as 
their brief as to all points applicable to them. 

Furthermore, Appellees Murgia are not barred by 
laches, acquiescence or abandonment to assert thb 
covenant for the reason that they have not, by dis¬ 
missing their bill against D. A. and H. C. Lanauzb, 
as alleged in paragraphs 13 and 16 of Appellant’s bijl 
(R. 6), waived their right to assert the covenaht 
against Appellant. It is settled law that failure to 
enforce a covenant against a remote violation does 
not estop one to assert it in a case where the injury 
would be more direct and the violation would mor^ 
seriously affect the enjoyment of his property. Brod^e 
v. Smithy 118 Atl. 742; Johnson v. Robertson, 15p 
Iowa 64, 135 N.W. 585; Alderson v. Cutting, 163 Cat. 
103, 126 Pac. 157; Dettsloff v. Hockstetter, 96 N. Jj. 
Eq. 391, 124 Atl. 770; McDonald v. Spang, 105 N.Y.S. 
617. If a failure to enforce the covenant against If. 
A. and H. C. Lanauze in a more remote violatioh 
would not estop Appellees to assert it against the Ap ¬ 
pellant or others, where the violation would be more 
injurious to them, certainly their dismissal of the suit 
against said D. A. and H. C. Lanauze cannot estop 
Appellees Murgia to now assert the covenant against 
the Appellant, for the removal of the covenant as 
sought by Appellant would result in great injury to 
Appellees as it would, in final effect, amount to a 
violation of the covenant by all the First Stredt 
owners. 
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WHEREFORE, the judgment of the Supreme 
Court of the District of Columbia should be affirmed. 

Respectfully submitted, 

, Harold P. Ganss, 

Attorney for Appellees Murgia, 

543 Investment Building, 
Washington, D. C. 

March 20,1936. 



